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EDITORIAL NOTES. 


WE HAVE DEVOTED a good deal of space in this issue to the pro- 
ceedings of the American Bar Association. The reports of the com- 
mittees furnish suggestion for thought upon some important ques- 
tions, and we think it is well for lawyers to keep advised of the 
efforts that are made to improve the law as well as of decisions of 
the courts upon cases that have chanced to come before them. The 
address of the-president of the Bar Association and the annual 
address always contain the results of the careful thought of men in 
the first rank of the profession in the United States on matters of 
the highest importance to thoughtful lawyers. The president’s 
address is always a review of the legislation of the year with the 
reflections and suggestions of the speaker. The annual address is 
devoted to some question of jurisprudence and the improvement of 
the law. 

We have not space, of course, for the addresses in full, and with- 
out attempting to follow Mr. Hitchcock in his review of the legis- 
tion of the year, we have only printed the closing sentences in 
which he sums up the nature and tendency of this legislation, 
speaks of the remedies for the evils of our legislation, denouncing 
as weak and cowardly the plan of the biennial session. We trust 
this vigorous language will be heard all over the country before 
any more states stultify themselves by such a mechanical device 
for preventing themselves from making laws. 





OF THE ADDREss of Mr. Carter on the ‘‘ Origin and Growth of the 
Law,”’ we have given long extracts, although we have been obliged 
to omit much that was interesting and important to a full under- 
standing of his argument. Mr. Carter’s explanation of what the 


law is and how it grows is so simple and seems so obviously true 
17 
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that it seems scarcely worth while to have made it, and yet it is 
wholly inconsistent with Austin’s definition of the law, which has 
been so generally accepted as true, and with the whole theory of 
the law which is based upon Austin’s idea of acommand. Mr. 
Carter insisted that the law is not based upon a command of a sov- 
ereign, but is rather the judgment of an umpire or judge to ensure 
fair play or justice in the dealings of men. This judgment is 
in force by the execution of the sovereign power of the state, but 
the law itself is the expression of that justice based upon the 
habits, customs and morals of the people. This is the unwritten 
law and comes first in order of time. The statutory law is supple- 
mentary and comes afterward to make changes required by the 
changed conditions of society, or to gather up and express clearly 
and concisely the rules derived by judicial decisions. Mr. Carter 
said not a word about codification, but the argument of his address 
reached to the very root of thisquestion. If the law is looked at as 
a series of commands, then the commands should be set in order 
and made as clear as possible, and the legislature is the proper 
body to doit. If the law is the administration of justice accord- 
ing to the habits and customs of the people, then the legislature 
has no part in the matter, except to supplement, to improve and 
afterwards to classify and make definite. According to one view 
codification is the only normal and intelligent method of declaring 
the Jaw, according to the other, it is unnecessary and only to be used 
as auxiliary for the purpose of simplifying, amending, making 
clear, but never to be allowed to crystalize the law and check its 
growth with the growth of society. The earnest advocates of codi- 
fication usually allow themselves to speak of it as the ultimate and 
only good, and base most of their arguments, whether consciously 
or unconsciously, on the analytical view of the law taken by Aus- 
tin and Bentham. This address of Mr. Carter’s will at least suggest 
the value of that method of historical and induction study which 
is more in accord with modern methods of investigation. 





JOSHUA FRIESNER, PETITIONER, v. MORRIS SYMONDS, RESPONDENT. 
(Prerogative Court.) 


Power of Ordinary— Bastards— Letters of 
Guardianship.—1. The Ordinary cannot ap- 
point a guardian of a minor whose father 
is living unless the child owns property. 

2. In no civilized country can a man have 
two lawful wives at the same time. 

3. The mother of a bastard child is its 


On application for letters of 
answer and proofs taken in open court. 


natural guardian, and as such is bound to 
maintain it and has a right to its custody 
and services. 

4. An illegitimate child, on the death of 
its mother, becomes an orphan, and the 
Ordinary may appoint a guardian for it. 


guardianship, heard on petition, 





FRIESNER v. SYMONDS. 


Mr. Samuel Kalisch for the applicant. 

Mr. Robert H. McCarter for the respondent. 

THE Vicr-OrpDINARY: This is an application for letters of guard- 
ianship. Joshua Friesner is the applicant, and the subject of his 
application is a female child, less than nine months old, born of 
the body of his daughter Celia. The child was born on the 27th 
day of November, 1889, and its mother died on the 30th day of » 
the same month. The child is now and has been since the death 
of its mother in the custody of the applicant. The application is 
resisted by Morris Symonds. Heclaims to have been the husband 
of the child’s mother, and also that the child was born in lawful 
wedlock; and hence insists that, as the child is without property or 
estate of any kind, this Court has no authority to appoint a guard- 
ian for it. 

The law is settled that the Ordinary has no power to appoint a 
guardian of an infant whose father is living unless the infant 
holds property in its own right. Prior to the passage of the stat- 
ute of 1843, now the thirty-eighth section of the Orphans’ court 
act, (Rev. 760,) Governor Williamson, sitting as Ordinary, decided 
that the Ordinary had no power to. appoint a guardian of an infant 
during the lifetime of its father, and also that such power could 
not be conferred by the consent of its father. This decision was 
followed by Ordinary Green in Morris v. Morris, 2 McCar. 239- 
240, and afterwards received the approval of the Court of Errors and 
Appeals in Graham v. Houghtalin, 30 N. J. L. (1 Vr.) 552-569. The 
statute of 1843 increases the jurisdiction of the Ordinary in one case 
only. It gives him power to appoint a guardian of an infant dur- 
ing the life of its father, provided the infant has an estate, but not 
otherwise. These are its words: ‘‘If any minor shall become 
seized or possessed of, or be entited to any real or personal estate 
in the lifetime of the father of such minor, the Ordinary may ap- 
point the father, or other suitable person, guardian of the estate of 
such minor.’’ Rev. 760. This being the state of the law, it is 
clear that if the child is legitimate and without property, and 
Symonds is its father, this Court is without power to appointa 
guardian forit. The legitimacy of the child is, however, disputed, 
and the first question presented for decision is whether it is legiti- 
mate or not. At one time there was a statute in force in this State 
which declared that all issues upon pleas or allegations of general 
or special bastardy should be tried by the country and not other- 
wise. Nix. Dig. 923, § 12. Whether that statute was intended to 
apply to cases like the one now under consideration, it is unneces- 
sary to consider, for, by the general repealer of 1875, it ceased to 
exist. Rev. 1384, § 50. 

Two important facts bearing on the question of legitimacy are 
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free from dispute: First, that the mother of the child and 
Symonds entered into a contract of marriage in September, 1888, 
in the city of Newark, and afterwards lived together as husband 
and wife, and that the child in question is their offspring ; and 
second, that Symonds had in December, 1885, in London, England, 
under a false name, contracted a previous marriage with another 
woman, who was still living and undivorced from him when he 
married the mother of the child. If Symonds’ first marriage was 
valid, and he thereby became the lawful husband of the woman he 
married in London, then it necessarily follows that his second mar- 
riage with the child’s mother was invalid. In no civilized country 
can a man have two lawful wives at the same time. Symonds ad- 
mits that he was married to a woman by the nameof Esther Cohen 
in London in December, 1885, but insists that his marriage with 
her was invalid, because she then had a husband living. Having 
admitted a prior marriage, his second must be presumed to have 
been invalid until it is shown that his first was invalid. No pre- 
sumption can be made against the validity of the first, but that, on 
the contrary, must be presumed to have been valid until it is prov- 
ed that it was not. And the burden of proving that it was not 
rests on the party asserting its invalidity. 

Symonds attempted to prove, by the oath of the woman herself, 
that at the time he married her in London she had another hus- 
band living. The woman so testified. She swore she was a native 
of Poland, that she imigrated to Hull, England, about eleven years 
ago, and there married a man by the name of Wolf Schmitt ; that 
Schmitt and she lived together in Hull two or three months ; he 
then went to London and she followed him there about two months 
subsequently ; that they lived together in London between two and 
three years, and she then left him because he did not treat her 
good. She also swore that Schmitt went to Australia with another 
woman about three months after she married Symonds. This con- 
stitutes the whole of the oral evidence tending to show that Esther 
Cohen had a husband living when she married Symonds. And the 
important question now is, can this evidence be believed? That 
depends, of course, entirely upon whether or not it proceeds from 
the mouth of a trustworthy witness, and also whether or not it 
stands free from contradiction. In my judgment, the evidence 
possesses neither of these qualities. Esther Cohen cannot be con- 
sidered a trustworthy witness. Although it appears as an undis- 
puted fact in the case that Svmonds treated her with almost brutal 
meanness, by secretly deserting her within less than ten days after 
he married her, and fleeing from her to this country, bringing with 
him £25 which she had given him to deposit in bank, yet since 
then, her own conduct shows that she has become his partisan to 
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such an extent that, although resident in the city of New York, 
where she was beyond the reach of the process of the courts of 
this state, she was willing, in order to aid him in this litigation, to 
voluntarily come forward and confess that she had been guilty of 
bigamy. She was not only willing to forgive, but also to confess 
her shame, to help the man that had basely wronged her. 

But this is not all the help she attempted to give. A few days 
before she was examined as a witness, she says, she gave Symonds 
a paper which, it is claimed, furnishes conclusive evidence of her 
marriage to Schmitt. The paperisin the Aramaic language. A 
translation of it shows that it is a second or substituted contract of 
marriage, that it was executed in Saval, Russia, and that the 
parties to it were Wolf, the son of Mayer (the last name is obliter- 
ated) and Esther, the daughter of Leob Cohen. The part of the 
paper containing the date of its execution is gone, either having 
been torn off or worn away. Afteradmitting that a prior marriage 
contract had been executed by the parties, the paper says, ‘‘but 
now the writ or contract was lost to her wherein it was written to 
her by me that she was married unto me; and the Rabbis say that 
it is forbidden for an Israelitish man to live with his wife without 
a marriage contract even one hour, and now, therefore, I wish to 
write to her another marriage contract in the place of the first one;’’ 
and then follow the promises made by Wolf to Esther. Symonds 
swears that he found this paper in his wife’s trunk exactly four 
days before he abandoned her ; that the next day he took it to the 
persons who were present at his marriage with Esther, that they 
read it to him and then went with him to the Registrar General in 
London, who informed him he was a free man, and that he then 
put the paper back in his wife’s trunk. Esther, when asked on 
cross examination whether she had kept any papers in her trunk, 
at first replied no, but when the same question was repeated in 
this form: ‘‘ No papers at all?’ she replied : ‘‘ My paper what I 
got married with ; I got this paper.’’ And when this question was 
put to her: ‘Did you have any kind of papers in your trunk ?’ 
she answered: ‘‘ What for? why do ask me that? I cannot make it 
out ; what for do you ask me?’ She thensaid that she had found 
the paper in questicn in a box in her trunk the week before, and 
that two days after finding it she had given it to Symonds. She 
also said that the paper had been in her trunk for so long a period 
that the fact that she had it had passed out of her mind. It thus 
appears, according to the evidence of Symonds and Esther, that 
the paper was never out of Esther’s trunk after she put it in, until 
she took it out herself a week before she testified, except once, and 
that was when Symonds took it out clandestinely and exhibited it 
to the witnesses of his marriage and to the registrar. 
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The paper furnishes evidence which, in my judgment, makes it 
plain that the evidence of Esther should be rejected as un- 
worthy of credit. Her story is that she was married in Hull, to 
Schmitt, by a Jewish Rabbi, whose name she does not remember. 
She says this paper is the one she got married with. This the pa- 
per shows is not true. It is not the original contract, not the one 
given to her at the time of her marriage, but one executed asa 
substitute for the original, because the original had been lost. It 
was not executed at Hull, where she says she married, but at 
Saval, Russia. She does not pretend that either Schmitt or she 
left England and went to Russia at any time during the three years 
they lived together. Her description of their rank and condition 
in life renders it quite certain that they did not. She says she was 
married to Schmitt about eleven years ago. The paper furnishes 
very strong evidence that it was executed at a much earlier date. 
The body of the paper isin a state of decay ; it is limp and weak; 
its color has apparently undergone a very great change consequent 
upon the lapse of time; the rule, both of the printed and written 
parts, is faded, and portions of the paper, at its folds, have been 
worn off or dropped out. The antiquity of the paper, its contents 
and the evidence which its state and condition furnish respecting 
the manner in which for years it has been handled and kept, all go 
to show with great force that it is not what Esther has sworn it is. 

Moreover, the evidence of Esther is strongly contradicted both 
by her own condnct and that of Symonds. In September, 1889, 
she brought an action by the name of Esther Symonds.in the Su- 
preme Court of New York against Symonds for divorce for adul- 
tery. She charged him in her complaint with having committed 
adultery in having sexual intercourse with the mother of the child, 
which is the subject of this application. She swore to the truth 
of her complaint. Symonds was served personally with process in 
that section, but made no defense. Yet if he possessed the know- 
ledge which he now says he did; he knew that he was not her 
busband, and that he had a perfect defense to her action. The 
case was heard in open court. Esther was present and was ex- 
amined as awitness. She swore that Symonds, under the name of 
Morris Yablinsky, bad married her in London in December. 1885. 
The adultery charged was proved and a judgment of divorce pro- 
nounced. This is what the record shows. But Esther swore in 
this case, at first, that she had never brought a suit against Symonds 
for divorce, but when a more searching question was put to her, 
and she was required to declare distinctly whether or not the suit 
brought in her name against him had been brought without her 
knowledge, the only answer she made was, ‘‘ Well, I don’t know.”’ 
Both her conduct and that of Symonds in the suit for divorce in 
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New York stand in‘such sharp and irreconcilable conflict with her 
evidence given in this case that it is impossible, as I think, for any 
discriminating mind to believe her evidence. My conclusion is 
that the subject of this application is illegitimate. 

This result makes it necessary to decide another question, name- 
ly : Has the Ordinary power to appoint a guardian of a bastard 
whose mother is dead ? In other words, is a bastard, whose mother 
is dead, an orphan? The jurisdiction of the Ordinary to appoint 
guardians is, as has already been shown, limited. His power is 
limited to the appointment of guardians for minors who are or- 
phans, except in one case, and that is where a minor, whose 
father is living, has an estate, and in such case the appointment 
will extend only to the estate of the minor and not to his person. 
An orphan is a minor who has lost one or both of his parents. 
This is the definition given by both Bouvier and Webster. But, 
according to the rule prevailing in this state, it would seem that a 
minor is not an orphan unless his father is dead. In legal theory 
a bastard is without parents. He is nulliuws jilius, the son of no 
one. In the language of Chief Justice Parsons in Wright v. 
Wright, 2 Mass. 109-110, ‘‘In legal contemplation a bastard is 
generally considered the relative of no one.”’” By the common law 
he is of the blood of no one, and for that reason is incapable of 
taking property by descent or as next of kin. But while this is 
so, the law, from a very early day, has recognized the mother of a 
bastard as its natural guardian, and as such has imposed upon her 
the duty of its maintenance and given her a right to its custody 
and to its services. Wright v. Wright, supra; People v. Landt, 
2 Johns. 375 ; Somerset v. Dighton, 12 Mass. 383-387; Petersham 
v. Dana, 12 Mass. 429 433; People v. Kling, 6 Barb. 366-367; Ro- 
balma v. Armstrong, 15 Barb. 247; People v. Mitchell, 44 Barb. 
245-249. In this state we have gone further. By statute we have 
recognized that a tie of blood exists between the mother and her 


illegitimate offspring. Our statute of distribution directs that if: 


she dies without leaving a husband and leaving no lawful issue, 
the whole surplusage of her personal estate shall be paid to her il- 
legitimate child or children ; and that if any illegitimate person 
shall die intestate and unmarried, and leave no lawful issue, the 
whole surplusage of his or her personal estate shall be paid 
over to his or her mother. Rev. 785, § 147. Another statute de- 
clares that when any illegitimate person shall die seized of land in 
his or her own right in fee simple without devising the same, and 
without leaving lawful issue, the inheritance shall go to his or her 
mother, subject, however, to the right of the tenant in dower or by 
the curtesy, if there be one. Rev. 1,299, §1. These statutes 
establish the relation of parent and child between a motherand her 
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illegitimate offspring. On the death of the mother of such achild, 
it is clear, I think, that the child by force of our laws becomes an 
orphan. 

Letters of guardianship will be granted to the applicant. 





RAE v. EWALD. - 
(Jersey City District Court, Jersey City.) 


Evidence — Expert Testimony — Medical as distinguished from the “exact” sciences, 
Works.—Medical books are works relating and are inadmissible and cannot be received 
to the “inductive” or speculative sciences, in evidence. 


On the question of admitting medical works. 

Dove.ass, J.: This was an action brought by a physician to 
recover compensation for services rendered in. his professional 
capacity to the wife of the defendant. At the trial a question 
arose as to the admissibility in evidence of medical works of 
recognized authority. The defendant’s counsel insisted strongly 
on the affirmative of this proposition and cited Wharton on Evi- 
dence, § 665, in which the learned author says: ‘‘ For several rea- 
sons, treatises on such of the inductive sciences as are based on 
data which each successive year corrects and expands must be 
refused admission when offered to prove the truth of facts con- 
tained in such treatises. In the first place, a sound induction last 
year is not necessarily a sound induction this year; and, as a mat- 
ter of fact, works of this class, when they do not become obsolete, 
are altered in material features from edition to edition, so that we 
cannot tell, in citing from even a standard author, whether what 
we read is not something which this author afterwards rejected. 
In the second place, if such bouks are admitted as a class, those 
which are compilations must be admitted as well as those which 
contain the results of original research; the purely speculative 
must come in side by side with the empirical: so that if such 
treatises are admitted at all, it will be impossible to exclude those 
which are secondary evidence of the facts they state. In the third 
place, such books, without expert testimony, cannot generally be 
pointed to the concrete case; with expert testimony they become 
simply part of such testimony and lose their independent substan- 
tive character as books. In the fourth place, the authors of such 
books do not write under oath, and hence write often tentatively ; 
nor are they examined under oath, and hence the authorities on 
which they rest cannot be explored nor their processes of reason- 
ing tested. Lastly, such works are at the best hearsay proof of 
that which living witnesses could be produced to prove. Books of 
this class, therefore, though admissible, if properly authenticated, 
to prove the state of science at a particular epoch, are inadmissible 
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as independent substantive evidence, to prove the facts they set 
forthh * * * But if read to establish facts, capable of proof 
by witnesses, such books cannot be received.’’ 

In a note to this section, the author cites a number of cases, 
among them Collier v. Simpson, 5 C. & P. 73; Ashworth v. Kitt- 
ridge, 12 Cush. 193; Washburn v. Cuddihy, 8 Gray 430; Whiton 
v. Ins. Co., 109 Mass. 24; Com. v. Brown, 121 Mass. 94; Com. v. 
Brown, 151 Mass. 9; Huffman v. Click, 77 N. C. 55, and others in 
the coarts of New York, Pennsylvania, Illinois, Indiana and 
Texas. 

Defendant’s counsel urges that, as the plaintiff had testified on 
his re-direct examination that he kept abreast with the literature of 
his profession, he has a right to introduce these books to contra- 
dict him, and also to prove the state of medical science at the 
period of the plaintiffs treatment of his patient, and that his treat- 
ment was not in accord therewith. 

In Ashworth v. Kittridge, 12 Cush. 193, Chief Justice Shaw held 
that medical works could not be read by the jury. He admits that 
it has been practiced ‘‘rather by general indulgence and tacit con- 
sent of parties than in pursuance of any rule of law,’’ but adds: 
‘We now consider the law to this effect well settled, both upon 
principle and authority, where books are thus offered, they are in 
effect used as evidence and the substantial objection is that they 
are statements wanting the sanction of an oath ; and the statement 
thus proposed is made by one not present and not liable to cross- 
examipvation. If the same author were cross-examined, and called 
to state the grounds of his opinion, he might himself alter or mod- 
ify it, and it would be tested by a comparison with the opinions 
of others.”’ 

In Washburn v. Cuddiby (8 Gray 430) Judge Thomas of the 
same Court says that ‘‘in refusing to allow the counsel to read 
from works of medical or veterinary practice to the jury, the pre- 
siding judge conformed to the now well-settled practice in this 
commonwealth,’ and cites Ashworth v. Kittridge, supra, and 
Commissioners v. Wilson (1 Gray 337,) in which latter case Chief 
Justice Shaw took occasion to say that ‘‘ facts or opinions on the 
subject of insanity, as on any other subject, cannot be laid before 
the jury except by the testimony under oath of persons skilled in 
such matters. * * * The principles governing the admissibility 
of such evidence have been fully considered by this Court since the 
trial of Rogers; and the more recent English authorities are 
against the admission of such evidence,”’ and cites Collier v. Simp- 
son, 5 C & P. 74, and other cases. 

In Whiton v. Insurance Co., 109 Mass. 24, the defendants offer- 
ed to refer to and read from Appleton’s American Encyclopedia to 










































266 THE NEW JERSEY LAW JOURNAL. 


show that a certain island was reputed to be a guano island, and 
Judge Gray, now of the Supreme Court of the United States, up- 
held the trial judge in refusing to admit evidence saying: ‘‘A book 
published in this country by a private person is not competent evi- 
dence of facts, stated therein, of recent occurrence, and which 
might be proved by living witnesses or other better evidence.”’ 

In Com. v. Sturtevant, 117 Mass. 122, and Com. v. Brown, 121 
Mass. 69, the rejection of this class of evidence is upheld without 
comment as the settled rule in Massachusetts. 

But counsel urges that these books, which he purposes to offer, 
having been shown by the testimony of medical witnesses in this 
case to be works of authority in the medical profession at this 
time, should be received for the purpose of proving the present 
state of medical science, and in support of this he cites the portion 
of Dr. Wharton’s treatise which is quoted above. 

I think the answer to this proposition is found in the case of 
Huffman v. Click, 77 N. C. 55, in which the Court in effect held 
that this exception only applies to books on what are known as the 
“exact sciences’? and not to medical works, medicine being re- 
garded as belonging to the class of ‘‘inductive’’ sciences. © 

Defendant’s counsel cites three cases in support of his offer. One 
of these is Pinney v. Cahill, 48 Mich. 684, where a book, referred 
to by the witness as containing a certain statement, was admitted, 
not to prove the facts it contained, but to disprove the statement 
of the witness and enable the jury to see that the book did not 
contain what he had ascribed to it. The final purpose was to dis- 
parage the opinion of the witness and hinder the jury from being 
imposed on by a false light, but this case was an offer for the pur- 
pose of correcting a mis-statement of fact only, which might have 
been done on cross-examination. 

Another case is City of Bloomington v. Shrock, 110 Ill. 219, 
which holds that the weight of authority is against the admission 
of medical works, or allowing such treatises to be read from to con- 
tradict an expert generally. The Court says: ‘‘Where, however, an 
expert assumes to base his opinion upon the work of a particular 
author, that work may be read in evidence to contradict him’’ and 
curiously adds, ‘‘and it was expressly so ruled in Pinney v. Cahill, 
sup. ; City of Riponv. Bristol, 30 Wis. 614, and Huffman v. Click, 
77 N. C. 55,” and then because such evidence had been admitted 
holds it error and reverses the judgment. 

The third case is City of Ripon v. Bristol, 30 Wis. 614, but the 
opinion in this case indicates that the record had been so badly 
made up that the Court was unable to ascertain for what purpose 
the medical works were allowed to be read, or that they were ob- 
jected to on any ground except immateriality, and because the ob- 
jection was not to their inadmissibility refused to reverse. 
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From all the light shed upon this question by the opinions in 
the cases above cited, I am convinced that the proper course for 
me to pursue is to exclude the books altogether for the reasons 
given by Prof. Wharton, the offer being made to show the present 
condition of medical science, and to hold that the exception sug- 
gested by the author is in favor of books of ‘“‘exact’’ as distin- 
guished from ‘‘inductive’’ or speculative science, and that the 
science of medicine is to be placed in the latter class. 





MORRIS v. TIPLIN. 
(First District Court, Newark, N. J.) 


Post-dated Check, Transfer of—Bona credited upon an antecedent debt. 
Fide Holder—Consideration—In this case Held, that the transferee was a bona fide 
a post-dated check was transferred before holder for value, and that the defense of 
the date appearing upon its face and was failure of consideration could not be put in. 


Mr. M. T. Barrett for the plaintiff. 

Mr. F. E. Bradner for the defendant. 

MILLER, J.: This is a suit to recover the amount of a check for 
$220, given in payment for a pair of horses sold by one Sire to the 
defendant. The sale took place on the 14th of April, and the check 
was intentionally dated the 17th of April. Between the 14th and 
17th of April, Sire went to the plaintiff to whom he was indebted, and 
handed him the check, saying ‘‘Give me credit for this.’”’ The 
plaintiff credited the amount for which the check was drawn, on 
Sire’s account on his books. 

The defendant claimed that the horses were worthless, and be- 
fore the 17th day of April returned them and demanded his check. 
The check was presented at the bank and protested for non-pay- 
ment, and thereupon this suit was brought. 

The question is, can the defense of failure of consideration be set 
up? If the credit on the plaintiff's books of account on Sire’s an- 
tecedent debt is a good consideration, then the plaintiff is a bona 
fide holder. If the plaintiff is a bona jide holder for value, then 
the equities are shut out. 

The defendant’s first claim is that a post-dated check is notice to 
the endorsee, and that he takes it at his risk. This position can- 
not be sustained. A post-dated check is now negotiable paper and 
may be transferred the same as other paper; the only question is 
whether the antecedent debt is a good consideration. 

I can find no case in this state which settles the law upon this 
precise question, but I find that in most of the states a credit on an 
existing debt is held to be a guod consideration. Giving one note 
to take up another has long been held to show a good considera- 
tion, because the questions of parting with collateral and of for- 
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bearance come in; ‘‘but when there is no relinquishment of col- 
lateral nor any question of forbearance,”’ it is held by the same 
authorities that the holder is not a bona fide holder for value, on 
the ground that ‘he should have parted with value at the time of 
taking the paper.”’ 

Mager v. Mode, 14 Hun. 155 (1878) touches the present case at 
two points, it being the case where a post-dated check was trans- 
ferred in settlement of an existing debt. There it was held that the 
transferee was a bona fide holder. It was likewise held in a case 
in Pennsylvania, ‘‘where a note was credited in the ordinary 
course of business on an existing debt.”’ 

The decisions in the state of New York seem against the views 
above expressed, but the Supreme Court of the United States re- 
versed a New York case on this point, vide Railroad v. Bank, 12 
Otto 14, and held that the holder was not effected by equities or 
defenses between prior parties. A Vermont case, 26 Vt. 574, 
meutions three exceptions to the acknowledged rule that the trans- 
feree is a bona fide holder. The third exception is that if the 
holder has taken the paper simply to collect and apply, and has 
not become a party by endorsement, then he is simply the agent 
of the owner and not a holder for value. This brings in the ques- 
tion of fact. The case before the Court in that regard satisfies the 
requirements even of the rather strict rule of the Vermont case. 

I am entirely satisfied that this case comes directly under the 
law as laid down in Redfield and Bigelow’s Leading Cases on Notes 
and Bills 206; Randolph on Commercial Paper, Vol. 2, §§ 
445-472, and that the plaintiff is a bona fide holder for value, and 
the defense offered by the defendant cannot be entertained. A ver- 
dict for the plaintiff, for amount.of the check may, therefore, be 
entered. 


JANE L. AYRES Vv. THE PENNSYLVANIA RAILROAD COMPANY. 


(New Jersey Supreme Court. Argued at March Term, 1890.) 


Highways— Dedication of—Use for Railroad Purposes— 
Syllabus by the Court. 


1. A dedication of land for public use as a_ highway 
may be made subject to a right to devote a part thereof to use for 
railroad purposes, and when such portion has been thus devoted, 
the use as a way will be suspended and remain suspended so long 
as that part is used for railroad purposes. 

2. A conveyance of land abutting on such a highway, prior to 
the designation of a part for railroad purposes, will pass the gran- 
tor’s title to the centre of the street, subject to the public ease- 
ment and the reserved right to devote to use for railroad purposes. 
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3. The fact that the railroad company, which accepted from the 
owner a grant of a part of such land and devoted it to railroad use, 
after acts from which such dedication of the whole would be in- 
ferred, had filed a survey of its route over the same land prior to 
the dedication, and that its character prescribed that it should be- 
come seized in fee of lands taken by condemnation, did not deprive 
the owner of the power, or indicate his intent not to thus dedi- 
cate ; for the company could take less than a fee by purchase, and 
the perpetual and paramount right to use for railroad purposes 
thus acquired is not inconsistent with such dedication. 


ELIZABETH MARTLING v. DAVID MARTLING, ET AL. 
(Court of Chancery of New Jersey.) 


Requisites of a Conveyance—Intention to Pass Title. 


In this case a son procured from his mother, who was advanced 
in years and had implicit confidence in him, a deed of conveyance 
of land which was intended to be in the nature of a testamentary 
disposition and to take effect at her death, but which did not con- 
tain any power of revocation or reservation of a life estate, and 
which was executed without any independent advice as to its ef- 
fect. The son put the deed on record without his mother’s con- 
sent, and then procured her to execute a deed of ratification of the 
recording upon receiving a conveyance from him for life, she being 
ignorant of her rights, and still without independent advice. 

Opinion by Prrnry, V. C.: Held, that the deed, even if consid- 
ered as delivered so far as to pass the title, yet it must be set 
aside, and also that the deed of ratification must be set aside. In 
order to pass the title to land by conveyance there must be such an 
actual or constructive transition of the deed from the grantor to 
grantee as puts it beyond the control of the former, and it must be 
accompanied by an intention to pass the title at once. 


——2 oo 


THE AMERICAN BAR ASSOCIATION. 


The thirteenth annual meeting of the American Bar Association 
was held at Saratoga Springs on August 20, 21 and 22. The ses- 
sion on Wednesday morning began with the address of the presi- 
dent, Henry Hitchcock of Missouri, and this was followed by the 
nomination and election of the general council, and the reports of 
the secretary and treasurer and the executive committee. The 
secretary's report showed that there were over a thousand mem- 
bers, and the treasurer’s receipts were $6,133.34, and his disburse- 
ments $3,331.33. In the evening Henry C. Tompkins of Alabama, 
read a paper on ‘‘ The Necesity for Uniformity in the Law Govern- 
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ing Commercial Paper,’’ and Mr. Dwight H. Olmstead of New 
York, a paper on ‘‘ Land Transfer Reform” with an explanation 
of the New York system of block indexing. 

On Thursday morning the annual address was delivered by Mr. 
James ©. Carter of New York. He spoke of the Ideal and 
the Actual in the Law, and then went on to explain one of the 
causes why we fail in our efforts to reform the law and bring it up 
to our ideals. He suggested that the first thing to do is to enquire 
what the law really is, and then discussed the definitions of law 
and insisted that law is not a body of commands, but rather the 
discovery and enforcement of a just rule arising out of the habits, 
customs, business and manners of the people. 

After the delivery of the address the reports of the standing 
committees were read and adopted. One of these was a report of 
the committe on Jurisprudence, on Forms of Verdicts in Criminal 
Cases. A preamble and resolution offered at the last meeting by 
Mr. Egbert Whittaker of Saugerties, New York, submitted the 
qnestion, Whether it is advisable to make a change in our criminal 
procedure by which innocent persons accused and tried for crime 
might be vindicated and indemnified? It was suggested that 
there should be one form of verdict to declare that a man was 
found to be innocent, and another to signify that there was not 
sufficient proof to find him guilty. It was also suggested the forms 
of verdicts should be modified in other respects so as to express 
more fully the conclusions of the jury as to the facts in issue, and 
it was further proposed that upon being found innocent a man 
should be indemnified by the state for his losses and expenses by rea- 
son of the prosecution. AJ] these suggestions were disapproved by 
the committee. They thought that while a verdict of not proven was 
consistent with the methods of prosecution under the civil law, it 
was unnecessary and inappropriate under our system under which 
the presumption of innocence prevails in practice as well as in 
theory, and that if the state with all its machinery of prosecution 
cannot convict a man, he is entitled to the clearance of a verdict of 
not guilty. They said the form of verdict could not well be made 
to express the facts more fully, or to find circumstances of aggra- 
vation or extenuation without also formulating statements of them 
in the indictment, and that this would unduly increase the power 
of the judge and prosecutor. As to the indemnity they said it 
could only be made in money and that it would hamper the due 
prosecution of offenders if the prosecution must take the risk of a 
money penalty against the state. The report was signed by Simeon 
E. Baldwin, George Tucker Bisphan, John F. Dillon, John M. 
Butler and Henry B. Brown. 

The committee on Judicial Administration and Remedial Pro- 
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cedure made a report upon a subject which is becoming very im- 
portant, in view of the favt that most of the great lines of railroad 
and telegraph are now owned by single corporations, so that a 
company organized in one state owns continuous property extend- 
ing through many states. The value of this property depends on 
its continuity and the operation of it as a whole is of great im- 
portance to its owners, to creditors and to the public. Much diffi- 
culty and confusion have arisen from the want of some one jurisdic- 
tion over the whole, and especially from the appointment of various 
receivers in different states. The resolution offered by Mr. Alfred 
P. Thorn and submitted to the committee was as follows : 


“ Resolved, That the committee on Judicial Administration and Remedial Procedure be, and 
it hereby is, instructed to inquire and report to the next annual session of this association, 
whether it would be advisable that the territorial jurisdiction of the courts of the United 
States should be so extended as to enable the court first obtaining jurisdiction in a civil 
suit of a cause of action affecting the whole of a continuous property, such as a railroad, 
canal, turnpike or telegraph line, which involves the seizure, management or sale thereof» 
to exercise a territorial jurisdiction commensurate with the extent of the whole property’ 
notwithstanding the same may be located in more than one district or state; and, if so 
what provision, if any, should be made for preserving to general creditors, or others, reme- 
dies in the courts local to their own districts, under proper limitations and restrictions for 
protecting their rights and facilitating their convenience.” 


The committee in their report refer to the fact that the necessity 


of some change has impressed itself upon the minds of many of 
the judges of the Federal courts, and they quote the suggestions 
made by the Attorney-General of the United States, based upon 
recommendations made by the judges in answer to a circular letter 
addressed to them by him. The Attorney-General says : 

‘*Tt is certainly anomalous that courts of the same sovereignty 
should be regarded as foreign to each other, yet such is in some 
cases the fact with reference to United States courts. For instance, 
it has been held, though perhaps the question cannot be regarded 
as settled, that a receiver appointed by the Circuit Court of the 
United States in one district cannot maintain a suit in the Circuit 
Court of another district ; and the effect of a decree appointing 
a receiver in one district upon the property belonging to the same 
person or corporation in another district is doubtful. 

‘It is suggested by Judges of much experience, and the sug- 
gestion seems to me to be of much force, that it would be an im- 
provement were some legislation had, which, in the appointment 
of a receiver, for instance, would give to the court first taking 
jurisdiction over a party whose property is found in several dis- 
tricts, the primary right to hear and determine all questions in 
relation thereto, as in bankruptcy proceedings, and as the courts 
of one county of a state are given jurisdiction over the property 
in that and other counties of the same state. Authority should 
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also be given to a receiver appointed in one district to bring suits 
for assets in the Federal Courts of any other district.”’ 

The committee have obtained the views of counsel who have 
practically dealt with the problem, and find that without exception 
these declare themselves in favor of the change contemplated by 
the resolution. The report cited cases in which such a plan would 
have avoided great difficulties, referring especially to the Wabash 
Receivership of the East Tennessee, Virginia and Georgia Railway 
and submitted the following resolutions : 


Ist. That in the cases contemplated by the resolution it is desirable to extend the juris- 
diction of the court first obtaining jurisdiction of a continuous property to the whole 
property. 

2d. That claimants or creditors residing in any jurisdiction wherein jurisdiction of the 
continuous property might have been obtained, should be permitted to sue the receiver in 
their local courts; and judgments in such suits rendered in favor of the plaintiffs should be 
conclusive as to the liability of the receiver; but the court appointing the receiver should 
be left to settle all priorities and conflicting claims and liens. 

3d. (This is submitted conditionally upon the adoption of the foregoing resolutions.) 
That the committee on Judicial Administration and Remedial Procedure to be appointed 
by the president for the ensuing year, be directed to frame a bill carrying out the foregoing 
resolutions and submit the same to the Association at its next annual meeting. 


The report was signed by Walter B. Hill, James 8. Ruth, J. M. 


Dickinson and John W. Cary, committee. 

Mr. Benedict, while agreeing that some change was needed, did 
not concur with the report. He thought the change might be made 
by some provision under which, if a receiver were appointed by 
one court of property extending through other districts, the pre- 
sentation to the court of such other districts of the proceedings 
in the court which first obtained jurisdiction, should be sufficient 
of itself to require the courts of such other district to appoint the 
same receiver for the same property. 

After an earnest discussion the resolutions were adopted and the 
committee were directed to prepare a bill. 

The committee on Uniform State Laws relating to the Probate of 
Wills, the Acknowledgment of Deeds, Marriage and Divorce, etc., 
recommended that efforts be made through the local councils and 
through the state bar associations to urge upon the legislatures of 
the several states the appointment of commissions similar to that 
provided for by the legislature of New York at its last session to 
consider these subjects, and to confer with commissions appointed 
by the other states. 

At the evening session a paper was read by Mr. John F. Dun- 
combe of Iowa, on the election laws. It consisted for the most 
part of an elaborate argument in favor of a plan for doing away 
with bribery and ‘‘ crookedness’’ in the presidential elections by 
so dividing the electoral vote of the several states that only those 
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states which give a large majority on either side—a majority larger 
than number of votes divided by the number of electors—would . 
count on either side. The paper was received but was not dis- 
cussed, and the plan was not approved. The committee on the 
Relief of the Supreme Court made a report showing what the com- 
mittee had done to formulate a plan and to bring it before Con- 
gress, and that a bill had been passed in the House, and that a sub- 
stitute for it had been offered in the Senate, both providing for an 
intermediate court of appeal, rather than for the division of the 
Supreme Court. Upon the discussion of the report of the com- 
mittee it appeared that the bar of Alabama and of some other 
southern states was strongly opposed to the enactment of the bill 
passed by the House, though not to the bill offered in the Senate. 
After some debate and a clear statement of the situation by Judge 
Dillon, the following resolution reported by the committee and 
amended so as not to approve of either bill, but only of the general 
plan, was adopted : 

This association has observed with satisfaction the efforts in the present Congress to 
provide a remedy for the delays in the determination of the causes in the Supreme Court 
of the United States, and as the bill which passed the House, No. 9,014, and the bill re- 
ported to the Senate, August 5, 1890, are both based upon the plan heretofore twice 
approved by this association of an intermediate court of appeals in each circuit, this 
association hereby expresses its approval of the principles of such plan, and it earnestly 
asks that Congress shall speedily pass such an act as may be necessary to effect the needed 
relief of the Supreme Court. The Secretary is directed to send a copy of this resolution to 
the members of the Judiciary Committees of Congress. 

The committee on the award of a gold medal recommended that 
there be a standing committee, consisting of the president and all 
former presidents of the association, which shall meet annually on 
the day before the first session of the association, to make the 
award of a gold medal ‘‘to such person in the country as may be 
deemed to have merited it by services in advancing the science of 
jurisprudence or the administration of justice.”’ 

On Friday morning a meeting was held for the nomination and 
election of officers and for miscellaneous business, and in the even- 
ing the annual dinner was served at the Grand Union Hotel. Mr. 
James C. Carter presided and the members devoted themselves as 
only lawyers can to the enjoyment of the feast and of the bright 


speeches which followed it. 


EXTRACTS FROM THE ADDRESSES—THE PRESIDENT’S ADDRESS. 
The address of the president, Mr. Henry Hitchcock, at the 
opening of the meeting of the Association, was devoted to a 
review of the legislation of the United States and of the several 
states during the past year. 
Speaking of the acts of Congress he referred to the Administra- 
18 
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tive Customs bill, the Dependent Pensions act, the anti Trust laws, 
the World’s Fair act, the acts passed in relation to Dakota, 
Idaho and Wyoming, the Silver bill and the legislation consequent 
upon the “Original Package’’ decision, and then spoke of the bills 
before Congress for the relief of the Supreme Court. 

Speaking of the acts of the legislatures of the states, Mr. Hitch- 
cock proceeded to review them by the subjects of the laws passed, 
under the heads of ‘* Education and other Public Charities,” 
“The Protection and Training of Youth,’ ‘The Employment of 
Women and Children,” ‘Marriage and the Domestic Relations,”’ 
‘*Publie Safety, Health and Morals.’? Mr. Hitehcock had care- 
fully colleeted all the laws passed by the different states affecting 
all these matters, and his address was most interesting and was 
listened to with pleasure and attention. In closing, he said: 


May I be permitted in closing to say that in conclusions sometimes drawn from some 
apparent tendencies in American legislation, including constitutional provisions, | am un- 
able to concur. It has been suggested, for example, and by a very high authority, that the 
constitutional restrictions imposed in various states upon the legislative power, notably in 
reference to private, special and local legislation, are unwise. Preference is given to bien- 
nial over annual sessions in thirty-nine out of the forty-four states, and there is a limitation 
in some cases to a sixty days’ session. In the words of the eminent jurist who addressed 
you a yearago, “ The biennial session is a movement backward in the march of free gov- 
ernment.” And in the words of Professor Bryce, commenting on the instructive address to 
which you listened in 1886 from another eminent representative of the New York bar, 
“ This method of restraining legislative opportunities for doing mischief, though a consist- 
ent application of the Puritan doctrine of original sin, is rather a pitiful result for self- 
governing democracy to have arrived at.”’ 

I shall certainly not attempt to discuss so large a question now, but one may suggest, ina 
word, a more encouraging view of such’ provisions. If the requirement that general laws 
shall be enacted wherever they can be made applicable means in truth but a check secur- 
ing equal opportunities to every citizen; if the prohibition of special and local legislation 
is but a further check upon the waste of legislative time and money, which wise general 
laws render needless ; if final action upon questions of purely local concern is committed to 
the people of the localities directly, sometimes exclusively, interested, in preference to 
leaving them a standing temptation to log-rolling, in other words, legislative scrambling 
and barter; if the requirement for biennial sessions simply expresses the popular convic- 
tion that too much legislation hurts, rather than helps, the healthful development of a 
people, then it seems to me that such self-imposed restrictions are symptoms, not of the 
decay, but of the vigorous and healthful working of representative institutions. They are 
a part of the so-called system of “checks and balances” characteristic of American institu- 
tions equally with the double legislative chambers and the veto power. 

All human institutions must deal with human nature as it is; laws are but the means to 
an end; the wisest are those by which that end is best secured. When Cromwell dissolved 
the rump Parliament; when Napoleon, on the 18th Brumaire, broke up the Council of 
Five Hundred, at the point of the bayonet, the strong hand of a dictator seized the gov- 
ernment. When the people of an American state deliberately impose restrictions upon 
the exercise of their own power and that of their representatives, it is the stronger hand 
of a self-governing democracy which controls and guides it, and such restrictions are, as 
James Russel] Lowell has felicitously said, “but obstacles in the way of the people’s whim, 
not of their will.” Beneath all these laws and constitutions, the source of their power, 
the process of whose formation, now slow and cautious, now hasty and unreasoning, is the 
secret of their often crude and tentative character, while it is the necessary condition of 
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solving the problems which from generation to generation must arise, lies public opinion, 
elusive and subtle, all-pervading, like the mysterious forces of Nature and, like them, tre- 
mendous for good or for evil. That it shall be not only untrammelled, but sound and pure 
and alike unawed by the voice of one tyrant or of many is the condition upon which per- 
haps more than upon any other the well-being of the Nation rests. To that end it is your 
privilege to contribute in fulfilling the purpose of your association. 


THE ANNUAL ADDRESS BY MR. JAMES ©. CARTER: THE ORIGIN AND 
GROWTH OF THE LAW. 

Mr. Carter began by speaking of the dissatisfaction that is felt 
with the law as it is, and the efforts that are made to make real 
the ideal conceptions of men in the realm of Jaw. He said that 
effort after effort was made to reform the law, and yet the old 
evils continue, and the baffled reformer relapses into indolence 
while others go on making the same experiments. He suggested 
that the reason for the failures was, perhaps, a failure to study 
the fundamental principles of the subject, and to try to discover 
and avoid the errors of the unsuccessful attempts. 


We use the instrumentality of legislation with apparently no suspicion that we do not 
fully understand the nature of that agencv, and we deal with the unwritten law as if that 
were something of the same nature which we are capable of shaping and moulding at our 
will. * * * It seems not to occur to the legal reformer to inquire with the real nature 
of what we call the law, the sources from which it proceeds and the real elements which 
impart to it power and efficiency. 

If we should ask the body of lawyers the question what Jaw really was, the majority 
would probably give us, with assured confidence, the definition of Blackstone, that it was a 
rule prescribed by the supreme power in a state commanding what is right and prohibiting 
what is wrong. And Austin, the most celebrated of modern English writers upon the 
science of jurisprudence, the one who is commonly credited with the largest measure of 
profundity and precision, adopts the main element of this definition by asserting that law 
is a command proceeding from a superior to an inferior, and enforced by a sanction. 

I cannot help thinking that this is a fundamental error, and one calculated to greatly 
mislead us both in our efforts to administer and to reform the law. There would be some 
support for this definition if, by law, only statutory law were intended, although even here 
I would not think it free from just criticism ; but Austin does not so limit it. He intends it 
as a definition of all law, unwritten as well as written. Bst how does he make it apply to 
that vast body of our law—nine-tenths, we might safely say, of the whole—of which we 
know nothing except as it is declared by judicial tribunals? He does it by saying in sub- 
stance that the sovereign adopts as law that which is declared by the judges, and com- 
mands it to be obeyed. But where is the evidence of this adoption and command? If the 
fact actually exists, it must be susceptible of proof. But no statute can be pointed ont 
which proves it, nor can any other form of adoption or command be shown. It is quite 
manifest that this alleged adoption and command is mere hypothesis, and philosophical 
reasoning forbids the employment of this expedient unless it be necessary in order to ex- 
plain phenomena otherwise inexplicable. 

Again, if law be a command addressed from a sovereign to a subject, and has force be 
cause it is a command, it must proceed from the free will and power of the sovereign who 
has the right to make it, or refrain from making it, and to make it, if he chooses, to be dif- 
ferent from what it is. He would be necessarily superior to his own creation, and it would 
not be binding upon himself; but where can we find among civilized nations a sovereign so 
absolute as not to be bound by the laws ? 

It seems to me that this attempted explanation of the genesis of law by the hypothesis 
of a command is wholly illegitimate. There is no occasion for any hypothesis. The whole 
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process is open to observation, as a matter of fact, and the solution of the question lies, like 
that of any other similar problem, in a scrutiny of the actual facts. We know that we 
have judges, and that all we know of the law comes from their declarations. The statute- 
book, indeed, is open to us; but we do not know the meaning of this, in any controverted 
case, except from the declaration of the judges. All the knowledge, therefore, which we 
really have of the law comes from the judge. But how does he get at the law? Does he 
make it? If he did, it would be Ais command, and not that of the sovereign, which would 
be itself fatal to the theory. But any such imputation of sovereignty to the judge would 
be contrary to the observed and manifest fact. No such function was ever yet assumed by 
a judge, either openly or tacitly. The exercise of any such power would be ground for his 
impeachment. We all know the method by which he ascertains the law. There is no 
secret about it, &nd no occasion for resorting to hypothesis. It is in operation every day 
before our eyes; we have only to take note of it. Let us scrutinize the process. The sta- 
tute-book is first examined, and if that speaks to the point and clearly, all doubt vanishes. 
But in the great majority of cases the statute-book is silent; and what is the next resort? 
Inquiry is made by the judge concerning what his predecessors have done, and if he finds 
that a similar state of facts has been considered by them and the law pronounced in refer- 
ence to it, he declares the same rule. But in many, indeed most, of the controversies 
brought before him, no record is found of a precisely similar case, and the law is to be de- 
clared for the first time. Here is the interesting and crucial test of the question how the 
law springs into existence. That the judge cannot make the law is accepted from the start. 
That there is already existing a rule by which the case must be determined is not doubted. 
Unquestionably the functions of making and declaring the law are here brought into close 
proximity, but, nevertheless, the distinction is not for a moment lost sight of. It is 
agreed that the true rule must be somehow found. Judge and advocates—all together—en- 
gage in the search. Cases more or less approaching the one in controversy are adduced. 
Analogies are referred to. The custom and habits of men are appealed to. Principles al- 
ready settled as fundamental are invoked and run out to their consequences; and finally 
a rule is deduced which is declared to be the one which the existing law requires to be ap- 
plied to the gase. In all this the things which are plain and palpable are (1) that the 
whole process consists in a search to find arule; (2) that the rule thus sought for is the just 
rule—that is to say, the rule most in accordance with the sense of justice of those engaged in 
the search ; (3) that it is tacitly assumed that the sense of justice is the same in all those 
who are thus engaged—that is to say, that they have a common standard of justice from 
which they can argue with and endeavor to persuade each other; (4) that the field of the 
search is the habits, customs, business, and manners of the people, and those previously de- 
clared rules which have sprung out of previous similar inquiries into habits, customs, busi- 
ness, and manners. The conclusion from this is that our unwritten law—which is the 
main body of our law—is not a command nor a body of commands, but consists of rules 
springing from the social standard of justice, and which have been framed in the course of 
the application of that standard through a long period to the transactions of men. 

I have been dealing with the process of making, or finding, the law as it is actually go- 
ing on day by day in an old and civilized society ; but the truth I am seeking to establish 
is perhaps better illustrated by a resort to the instances of early communities in which so- 
ciety is just beginning to develop itself, and where the same process is exhibited in a sim- 
ple form. In early Rome, and in every other instance of which we have authentic inform- 
ation, we find that the first step in the administration of justice has been to elect a judge. 
The creation of judges everywhere antedates the existence of formal law. But though 
formal law does not at first exist, the law itself exists, or there would be no occasion to ap- 
point a judge to administer it. The social standard of justice exists in the habits, customs, 
and thoughts of the people, and all that is needed in order to supply it to the simple af- 
fairs of such a period is the selection of a person for a judge who best comprehends those 
habits, customs, and thoughts. 

I shall not degrade the subject if [ call up a meaner illustration. In all athletic games, 
baseball, cricket, or prize-fighting, a referee is appointed to see fair play. There are no 
commands proceeding from a sovereign or superiors to subjects or inferiors; but there is a 
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standard of justice founded upon the habits and usages of the game, and there is conse- 
quently a law which it is the function of the referee to declare. We have here in minia- 
ture the whole scheme of human justice. 

In the early stages of society to which I have alluded, the judge is not selected from a 
special class, for there is no special class; but he is, nevertheless, the man supposed to be 
most familiar with the habits and usages which he is called upon to declare, and whose in- 
tegrity in truly declaring them is most relied upon. As society advances, and wealth and 
population increase, the transactions of men become more and more numerous and com- 
plex, and the rules which are from time to time declared become infinite in number and 
variety. A need arises of a special class of men whose sole function is to apply the social 
standard of justice and to qualify themselves for the office by a study of these rules, and 
hence the origin of the judicial establishment, and of our profession as an incident. So- 
ciety is organized power, and it is organized justice as well; and justice is fully organized 
when the office of the judge is created whose function it is not to make but to find and 
affix his judicial mark upon the rule which is in accord with the habits, usages and 
thoughts of the people. Care must be taken not to associate the notion of law too nearly 
with that of power. Justice is an oracle and not a force. We sometimes speak, indeed, of 
the sword of Justice, but this sword is not her own. It is borrowed from the arsenal of 
power. The sheriff is not a judicial but an executive officer. Hamilton, in one of his 
best papers, has truly said: 

“The judiciary has no influence over either the sword or the purse; no direction either 
of the strength or of wealth of the society ; and can take no active resolution whatever. 
It may truly be said to have neither force nor will, but merely judgment; and must ulti- 
mately depend upon the aid of the executive arm for the efficacious exercise even of this 
faculty.”’— Federalist No. 78. 

But how could a great philosophical jurist like Austin have attempted to found his en- 
tire system upon the postulate that law is a command in the face of the universal and ne- 
cessary maxim that every one is presumed to know the law? That this is a necessary max- 
im must at once be acknowledged. If men could plead ignorance as an excuse for legal 
wrong, the administration of justice would be impossible. Is this imputation of knowledge 
a false assumption? It certainly is if law be necessarily a command, for a command, if 
realities and not functions are intended, is a matter of fact, the existence of which is sus- 
ceptible of proof. But, except in the case of statute law, there is no producible evidence 
that commands have ever been given, and, even in the case of written law, nine-tenths of the 
people are ignorant of the statute. Moreover, the only means open to us of certainly 
knowing the law, namely, a resort to the judge, is available only in the case of an alleged 
violation ; and what sort of a command is that which must be violated, or alleged to be vio- 
lated, before it can be known? But if the law is not a command, but the mere jural form 
of the habits, usages, and thoughts of a people, the maxim that all are presumed to know 
it does not express a false assumption, but a manifest truth. In the great game of society, 
as in the little one of ball, all the players are justly presumed to be familiar with the 
usages—that is, the rules. The same knowledge and the same ignorance are found in sov- 
ereign and subject. For the great mass of the occurrences of life neither requires any aid. 
The exceptional cases alone in which transactions assume forms somewhat different from 
the customary ones are the only occasions for doubt and uncertainty, and here sovereign 
and subject alike must resort to the referee—the judge—the expert—for his better decision. 

Statute law may be thought to constitute an exception; but the difference, as I shall 
hereafter a little more fully show, is more apparent than real. Statute law itself when 
dealing with the jural relations of men, if confined to its just province, merely puts those 
relations, as they exist in popular custom and thought, in a clearer and more definite form. 


After giving various illustrations from the history of the law 
and examples of how the decision is reached upon a given state of 
facts, Mr. Carter continned : 


And here the law reveals itself in its true character as an inductive science, engaged in 
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the observation and classification of facts. The naturalist observes the plants and animals 
of the globe, and arranges them in classes, according to some common features which they 
exhibit, the higher and more general including the lower and narrower. And when a new 
specimen is found, the only questions which science asks in relation to it is in what order, 
family, genus and species it belongs, or is it a wholly new discovery for which a new species 
must be framed; and these questions are answered by observing the features which the 
specimen exhibits and comparing them with those found in others which have been before 
examined and classified. When this task is accomplished the immediate office of science is 
fully performed. The judge and the jurist perform a precisely similar function in the 
domain of the law. They observe the transactions of men and arrange them in orders, 
families, genera, and species according to their proper description from a jural point of 
view ; that is, according to the particular customs the features of which they exhibit; and 
when a novel transaction makes its appearance, the function of the judge is to closely 
scrutinize its features and determine to what class, that is to say, what custom, it should 
properly be assigned. 

I venture to think that the true genesis and nature of the law which is administered—of 
the actual law as distinguished from the ideal, or hypothetical conceptions of it—have now 
been pointed out. We find it to spring from and rest upon the habits, customs, and 
thoughts of a people, and from these a standard of justice is derived by which doubtful 
eases are determined. The office of the judge is not to make it, but to find it, and when it 
is found to affix to it his official mark by which it becomes more certainly known and 
authenticated. The office of the legislator—speaking, as I have throughout, only in rela- 
tion to that law by which the private transactions of men in their jural relations are 
governed, and not of that law which relates to the formal organization and mechanism of 
government—is somewhat, but not fundamentally, different. In the order of social de- 
velopment it comes in after the institution of judicial tribunals and is properly supplemental 
to their work. As society advances and becomes complex, the judges who are the experts 
to find and declare the law sometimes differ in opinion, and the law becomes uncertain ; and 
besides, society in its progress and development outgrows its old usages and essays to form 
new ones. The uniformity and persistency at which the judicial office always aims becomes 
a barrier to this development; and the need is felt of an agency less fettered by precedent 
and clothed with a power somewhat resembling the creative function. It is the office of 
legislation to supply this need. It may declare, unembarrassed by former precedent, what 
the law is; but, as we have seen, the successful performance of the function depends upon 
the skill and certainty with which it interprets and applies the already existing customs, 
habits and thoughts of the people. It acts in every instance at the peril that its work will 
be empty and ineffectual unless it accords with that public opinion of which it is its func- 
tion to be the exponent. . * ® 

Wise legislation seeks to accomplish in the realm of the law only what it sees in the 
domain of business and finance. A hundred vain efforts have almost taught ignorant 
minds that governments cannot. by legislation make that to be money which would not 
otherwise be such; but it can and should affix its mark and authentication upon the metals 
which society has by usage adopted as money, and certify the quality which each coin con- 
tains. In law, as well as in economy, the mark will be respected, if it is affixed to the 
genuine product of public habit and custom, but will be rejected with the like contempt in 
either case, if placed upon some spurious creation. 


Mr. Carter then referred for illustration to the great historic 
statutes of the English law, showing how the Statute of Wills and 
the Statute of Frauds were in accord with the customs of the peo- 
ple and the tendencies of business, and how the Statute of Uses, 
not being so, was soon reduced by judicial decisions almost to a 
nullity. Answering the objection that there were bad customs, he 
said that these were not in fact general customs, but only bad 
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practices in society, and that neither law nor practical morality can 
ever transcend a universa| custom. Continuing he said: 


If the foregoing views are well founded I am now justified in stating the conclusions to 
which they lead. Those are, that law is not a body of commands imposed upon society 
from without, either by an individual sovereign or superior, or by a sovereign body con- 
stituted by representatives of society itself. It exists at all times as one of the elements of 
society, springing directly from habit and custom. It is, therefore, the unconscious crea- 
tion of society, or, in other words, a growth. For the most part it needs no interpreter or 
vindicator. The members of society are familiar with its customs and follow them; and in 
following custom they foll®w the law. It is only for the exceptional instances that judicial 
tribunals or legislative enactments are needed. In those cases where the customs are 
doubtful or conflicting the expert is needed to ascertain or reconcile them, and hence the 
origin of the judicial establishment. But as the judge is bound down strictly to the declar- 
ation of what actually is and must preserve a consistency in his declarations, occasions arise 
in which his functions are not adequate to social needs. In the advance of the arts of life 
new fields of action are constantly opening and new instrumentalities are required; and, 
on the other hand, in other directions, decay and retrogression set in. New customs, new 
modes of dealing, must be contrived to meet the exigencies, and society, by the unconscious 
exertion of its ordinary forces, proceeds to furnish itself with them. But this is a gradual 
and slow process, attended with difficulty and loss. Another agency is needed to supple- 
ment and assist the work of the judge, and legislation springs into existence to supply the 
want. Legislation is the product of an advanced civilization. Society, by a concerted and 
voluntary effort, but not seeking to revolutionize the past, or make wholly new creations, 
gives shape and direction to the new customs struggling into existence, and accomplishes 
at one stroke what would otherwise have cost the toil of years. 

The statute law is the fruit of the conscious exercise of the power of society, while the 
unwritten and customary law is the product of its unconscious effort. The former is indeed, 
to a certain extent, a creative work; but, as we have already seen, the condition of its 
efficacy is that it must limit itself to the office of aiding and supplementing the unconscious 
development of unwritten law. a * 7 

The motive, the inspiration, and the matter for the improvement of the law come from 
the realm of the ideal. The problem of how the work is to be accomplished must be 
solved by ascertaining the true method of applying this possible benefit to the actual law, 
and its solution is indicated by the conclusions I have endeavored to establish in relation to 
the sources of law and the ways in which it is actually formed. It must be very plain that 
there can be no way of reforming or improving the law, except to reshape it, or add to it, 
and this can be done only by action in one or the other of those methods by which law is 
produced. I have shown that there are three agencies concerned in producing it in the 
form in which it actually appears. (1) The great principal source, namely, the customs 
and habits of society; (2) the decisions of the judicial tribunals pronounced in doubtful 
and exceptional cases; (3) legislation, which is properly supplementary to the judicial 
tribunals. There are thus indicated three directions along which all reformatory effort 
should be directed. 


Mr. Carter then went on to show how the work of reform must 
proceed along these three lines, first, by the improvement of the 
habits and customs of the people; second, by the judges and law- 
yers prefering good customs to bad ones, adopting what is fit and 
rejecting what is unfit, thus constantly sanctioning what is just 
and condemning what is unjust ; and, thirdly, by the legislature 
in a conscious, voluntary and creative action, not arbitrary, but 
always limited by the customs and will of the people; not wholly 
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creative, but largely limited to a declaration of what already exists. 
Continuing he said : 


If the views I have advocated concerning the origin and nature of law are well founded, 
the rules which should guide legislative action are simple and plain. In the first place, 
legislation should never attempt to do for society that which seciety can do and is constantly 
doing for itself. As custom is the true origin of law, the legislature cannot ex vi termini 
absolutely create it. This is the unconscious work of society. But the passage of a law 
commanding things which have no foundation in existing custom would be only an en- 
deavor to create custom, and would necessarily be futile. In the next place, the legislature 
should never attempt to perform the function of the judge, that pf simply ascertaining and 
declaring the customs. This is the work of experts who can qualify themselves only by 
the devotion of their lives. The legislator came, in the order of social development, after 
the judge, not to displace him, but to perform an office for which he was incapable. The 
function of legislation is supplementary to that of the judge. It is to catch the new and 
growing but imperfect customs which society is forming in its unconscious effort to repress 
evils and improve its condition—customs of the existence of which the judges are uncertain 
and at variance, or which are so different from former precedent that they cannot declare 
them without inconsistency, and to give to these formal shape and ratification. 


After giving instances and illustrations he drew a contrast be- 
tween Bentham, an idealist who wholly failed to see that law could 
only proceed from custom, and Solon, who, when asked why he 
did not give the Athenians better laws, answered: ‘‘I gave them 
the only laws they were fitted to receive,’’ and closed as follows: 


Sach, then, are the methods and the conditions for the prosecution of the work of reform 
in the law—for elevating its actual state towards our ideal conceptions. For such a work 
a combination of qualities is requisite which is rarely found in one individual. There is 
room and demand for the united labor of all. There is room for the idealist; for from the 
lofty heights to which aspiration soars visions may be drawn for the inspiration of practical 
effort. There is room for the man of sober observation and for the ingenuity which is 
fertile in devices. But, above all, there is room, and imperious demand, for that knowledge 
of the true nature of the problem by which alone endeavors may be guided. This aid can 
be furnished only by the educated jurist. How can we expect beneficent legislation in the 
absence of knowledge of its true relation to law, its posibilities, and its limitations? 

I cannot help thinking that right here our profession fails to discharge its full duty to 
society. Wedonot shed upon this part of the social problem that light which can come 
from no other quarter. We neglect the study of the science of jurisprudence. We make 
little provision for it in our schools, and abandon it in our private studies. The absence of 
it cramps and belittles the work of our text writers. The multitude of lawyers in our 
legislative bodies are as unfamiliar with it as the laymen. It seems to be regarded as a 
study which may engage and amuse the leisure of the curious student, but which has little 
in it to reward the devotion of practical men. 

Gentlemen, upon occasions like the present, which seem appropriate for the purpose of 
taking note of the things which concern the dignity and honor of our profession, the place 
it should hold, and the offices it should discharge in society, let us ask ourselves whether, 
in the particulars I have thus indicated, we are not justly chargeable with neglect, and 
resolve to do something to repair it. Let us not boast that our profession deals with the 
highest of sciences and yet remain unable to explain of what that science consists. Let us 
not make claim to be masters of the law while we are ignorant of the sources from which 
it proceeds and the real methods by which it is brought into life and action. Let us do 
something through onr influence in the seats of local education to establish there, for the 
first stage in professional training, better provision for the study of the science of juris- 
prudence. Let us make this science the subject of our private studies. By such efforts, 
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and by such only, can we rise above the mere vocation of aiding our clients by advice in 
the chamber or action in the forum, and qualify ourselves for that other and larger office 
of leading and guiding society in its endeavors for the Reform of the Law. 





SOME INTERESTING RECENT LEGAL DECISIONS. 


An Attorneys Admission—Legislative Authority. 

The Supreme Court of Pennsylvania took occasion, in refusing 
the application of Joseph P. Splane for a writ of mandamus com- 
pelling his admission to practice as an attorney in the Orphans’ 
Court of Pittsburg, ‘to reassert its unwillingness to allow any of 
the powers of the judicial department of the government to be 
usurped by the legislature. 

Principally for the benefit of Mrs. Kilgore, who was then knock- 
ing for admission at the doors of the Common Pleas Courts of 
Philadelphia, the legislature passed, in 1887, a supplement to a 
former act, by which they made it obligatory on county courts 
throughout the state to admit to practice any attorney who had 
previously been admitted in any other county court, and in the 
Supreme Court of the state, upon presentation of a certificate from 
the president judge of the county from which he came certifying 
that he was of reputable professional standing and of objection- 
able character. Lawyers and many judges regarded the act as of 
doubtful constitutionality, but it was generally obeyed. 

Splane was twice rejected as incompetent by the Pittsburg Board 
of Examiners, and, in order to get admitted to the Pittsburg bar, 
he pursued a roundabout course. First he passed an examination 
in Cambria county and was admitted to the courts there. Then he 
went to New York and in some way got admitted to the Court of 
Errors and Appeals in that state. Armed with a certificate of this 
admission, issued by the Supreme Court of New York, which is a 
court inferior to that of Appeals, he was admitted in October last 
to the Supreme Court of Pennsylvania under the judicial principle 
of comity between the states. Having attained this point, he claimed 
admission to the Pittsburg bar on the strength of the act of assem. 
bly. The Common Pleas Courts admitted him, but: the Orphans’ 
Court refused him, whereupon he applied to the Supreme Court 
for a mandamus to compel his admission. 

The Supreme Court not only refuses this application, but states 
that his admission upon the certificate of the Supreme Court of 
New York was improvidently made, an inferior court having no 
authority to certify the record of a superior court, and intimates 
that upon a motion to that effect he will be stricken from the roll. 
The Supreme Court holds that the certificate contemplated by the 
act was undoubtedly a certificate from the president judge of a 
county in which the applicant had actually lived and practiced, so 
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that Splane has not even complied with the requirements of the act. 
The opinion delivered by the Chief Justice goes much further, 
however. He says: 

‘*If there is anything in the constitution which is clear beyond 
controversy it is that the legislature does not possess judicial pow- 
ers. They are lodged exclusively in the judiciary as a co-ordinate 
department of the government. The executive and legislative de- 
partments can no more encroach upon the judicial department than 
the latter can encroach upon them. Each department in our beau- 
tiful system of government has its own appropriate sphere, and so 
long as it confines itself to its own orbit the machinery of govern- 
ment moves without friction. It is our duty to see that the checks 
and balances provided by the constitution are preserved. Weare 
clearly of opinion that this act of assembly, though probably not 
so intended, is an encroachment upon the judiciary department of 
the government. Moreover, it is as unwise as it is illegal. 

‘* Between the time when the applicant has obtained his certifi- 
cate of good character and the time when he presents it to the 
court he wants to enter, he may have committed an act which 
would make him an unfit person to practice law or even associate 
with gentlemen. No such ironclad rule would ever have been 
adopted by the judiciary to which the subject properly belongs. 
No judge is bound to admit a person to practice law who is not 
properly qualified, or whose moral character is bad. The profes- 
sion of the law is one of the highest and noblest in the world. 
The relation between attorney and client is a very close one, and 
often involves matters of great delicacy. The attorney is an officer 
of the court, and is brought into close and intimate relations with 
the court. Whether he shall be admitted or whether he shall be 
disbarred is a judicial and not a legislative question.”’ 


Carriers—Connecting Lines—Liability. 

The Supreme Court of Florida held, in the recent case of Savan- 
nah, Florida & Western Railway Company v. Harris, reported in 
the Railway and Corporation Law Journal, that in the transpor- 
tion of goods over connecting lines of railroad, when there is no 
special contract, each road is only liable to the extent of its own 
line, and for safe carriage and delivery to the next road; that in an 
action against a railroad company for goods lost by it as a common 
carrier the burden of proof is, first, on the plaintiff to show deliv- 
ery and acceptance of the goods, and next the loss and value 
thereof ; that, this shown, the burden is upon the defendant to re- 
lieve itself of liability by showing legal contract exemption, or 
that the loss was occasioned by a public enemy or by the act of 
God, or that the goods had in themselves elements of destruction 
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which occasioned the loss, and that where goods to be transported 
by several carriers are lost or injured, and the last carrier is sued, 
it will be held liable if it does not show that the loss or injury 
occurred on some preceding line, on the presumption that the 


- goods delivered to the first carrier were also delivered to the last, 


and in the same condition in which they were started. It appeared 
that the plaintiff in this case delivered goods to a road in New York, 
which were put in a car, and were to be transported in the car over 
several roads to a point in Florida. The car was received by the 
defendant and taken over its road to Jacksonville, an intermediate 
point, and there unloaded by defendant. When the next and last 
carrier made delivery at the point of destination some of the goods 
were missing and others injured. The evidence does not show that 
the lost goods were in the car when it was unloaded, or that defend- 
ant delivered them to the next carrier, but does show that some of 
the gcods were injured when taken out. The court held that the 
presumption which applies to a last carrier, that the goods were 
delivered to itas they were started, applied to intermediate carriers 
and to the defendant in this case, and that the defendant having 
failed to show delivery of the lost goods to the next carrier, and 
that those injured were in the condition in which it received them, 
it was liable. 


Debt—Security—Collateral. 

Wherever collateral security is given for the payment of debt, 
the collateral will continue as a security until the debt is satisfied, 
unless both the parties to the original contract agree to its surren- 
der, or the pledgee in some other way discharges or releases it, ac- 
cording to the decision of the Court of Appeals of Maryland, in 
the case of Williams v. The National Bank of Baltimore. The 
court said: ‘If the debt be evidenced by a promissory note and 
upon the maturity of that note the parties intend by renewal merely 
to extend the time for payment and nothing more, then a simple 
renewal so made will not extinguish the original debt. The same 
debt will still remain. Consequently the collateral pledged for it 
in the first instance will not be released where the renewal transac- 
tion is, and was meant by both parties to be, a mere extension of 
the time for payment. It equally follows that the ex parte unex- 
pressed intention of the pledgor that the collateral shall not apply 
to and secure a renewal which is, in fact, a mere extension of the 
time for payment and not an extinguishment of the original debt, 
cannot defeat the right acquired by the pledgee under the contract 
made by both of them when the debt was created. The right so 
acquired is the right toa bona fide holder for value. And it is a 
right to retain the collateral until the debt shall be paid or ex- 
tinguished.”’ 
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Benevolent Society— Expulsion. 

The Supreme Court of New York lately held, at a General Term, 
in the case of Simmons v. Syracuse, Binghamton, New York and 
Oswego and Syracuse Railroad Benevolent Society, that in an ac- 
tion by the member of a benevolent society for weekly benefits it 
was no defense that the plaintiff was in arrears for dues where it 
appeared that he paid his dues until unlawfully expelled, and that 
he afterwards tendered them and they were refused. The court 
also held that a rule of the society that any member feigning sick- 
ness to obtain benefits should be expelled did not authorize an ex- 
pulsion without notice of the charges preferred or opportunity to 
defend. 


Check— Payment—Garnishee. 

In the case of the Lehigh Valley Railroad Company v. Beatty, 
the Supreme Court of Pennsylvania recently held that where a 
judgment had been rendered against the garnishee in an attach- 
ment execution, anda draft or check for the amount had been given 
by him to the plaintiff therein, the presumption was that it was 
accepted as payment and that it was actually paid, and that in a suit 
against the garnishee by the defendant in the attachment, such a 
judgment and payment would be a good defense, unless the pre- 
sumption was overcome by sufficient evidence. 


Railway— Use of Streets— Damages. 

The New York Court of Appeals held, in the recent case of 
Forbes v. Rome, Watertown & Ogdensburgh Railroad Company, 
that a steam railroad company, which, under license from the city 
authorities, lays its track under the surface of a street, is not liable 
for damages resulting from a reasonable use thereof to the ease- 
ment of an abutting lot owner who does not own the fee of the 
street. 


Husband and Wife— Evidence. 

The Supreme Court of Illinois held, in the recent case of Craig 
v. Miller, that in an action against one of the makers of a note 
who was a surety, the wife of the principal maker was not a com- 
petent witness for the defendant for the reason that her husband 
was directly interested in the result of the suit. 


Judgment Creditors— Widow— Exemption. 

According to the decision of the Supreme Court of Pennsylvania 
In Yeager’s Appeala judgment creditor of a decedent has no stand- 
ing to object to the latter’s widow claiming her exemption out of 
real estate. 
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EDITORIAL NOTES. 


ON THE QUESTION who are fellow-servants among the employes 
of a railroad company, there are two decisions of United States 
Circuit Courts lately reported, one declaring who are and the other 
who are not fellow-servants within the rule laid down by the Su- 
preme Court in Railroad Co. v. Ross, 112 U. 8. 377. In that case 
it was held that a conductor of a train who had the general man- 
agement and control of the train and of the persons employed on 
it, was not the fellow-servant of the engineer, but, as to him, the 
representative of the company, and that the company was liable 
to the engineer for an injury cansed by the negligence of the con- 
ductor. In one of the recent cases the question arose at first in 
the case of an injury to a fireman on one train from the negligence 
of the conductor of another. The position of fireman is subordi- 
nate to that of conductor, but the conductor who was negligent 
was not in charge of the train which this fireman was on. The 
conductor was in charge of another train and it was his duty to 
stop at a certain station until a, clearance order was obtained. He 
went on without it and his negligence caused the collision in which 
the plaintiff was injured. The case was Ragsdale v. Northern 
Pacifie Ry. Co., 42 Fed. Rep. 3838, U. 8. Circuit Court of Minne- 
sota. The court, Shiras, J., on demurrer to the answer, held that 
the case came within the principle of the Ross case, and that the 
conductor in control of his train was the representative of the 
company, that his negligence was a source of danger to both trains 
alike and that there was no reason why the plaintiff should not 
have a right of action against the company irrespective of the 
question which of the trains he happened to be riding on at the 
time of the collision. An amended answer was filed in the same 
case alleging that the negligence was that of the engineer of the 
same train on which the plaintiff was riding. On demurrer to this 
it was held that since it was alleged that the engineer as well as the 
conductor has control of the movements of the train, he also was 
the representative of the company and not the fellow-servant of the 
plaintiff, and the company was liable under the rule in Railroad 
Co. v. Ross. The other recent case we refer to is McKaig v. 
Northern Pacific Ry. Co., in the same District, 42 Fed. Rep. 288. 
The opinion was read by Judge Nelson. He is evidently not in- 
clined to extend the doctrine of Railroad Co. v. Ross beyond the 
facts of that case. He said Judge Field’s opinion was confined 
exclusively to the case in hand, the negligence of the conductor 
and that it cannot be said that the court intended to decide further 
than that decision goes, and that is, that the conductor was the 
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representative of the company in the management and control of 
that train. In the McKaig case the negligence was that of a tele- 
graph operator in transmitting the instructions of the train 
despatcher to the conductor and engineer. The plaintiff was a 
fireman on the train. It was held that the telegraph operator was 
his fellow-servant and that the company was not liable. We must 
confess that our confidence in this decision is somewhat shaken by 
the fact that the judge says the best definition of a fellow-servant 
he can find is in McAndrews v. Burns, 39 N. J. Law (10 Vr.) 117, 
where Judge Dalrymple says: ‘‘Common employment is service 
of such a kind that, in the exercise of ordinary sagacity, all who 
engage in it may be able to furesee, when accepting it, that through 
the negligence of fellow-servants it may probably expose them to 
injury.” 


In Page v. Martin, New Jersey Court of Errors and Appeals, 
June Term, 1890, 20 Atl. Rep. 46, the question arose whether a 
court of equity should grant specific performance of a contract of 
sale in which the complainant had an option to purchase which 
formed part of a lease. It was insisted that the contract lacked 
mutiality because the option to purchase involved no obligation 
to buy, citing Hawralty v. Warren, 18 N. J. Eq. (8 C. E. Gr.) 124. 


The court said, however, that in that very case it was said that an 
optional agreement would be enforced if it were made upon a 
proper consideration or formed part of a lease or other contract 
between the parties that might be the true consideration for it. 
This case, the court said, was afterwards cited by Depue, J., in 
Lounsbury v. Locander, 25 N. J. Eq. (10 C. E. Gr.) 557, and by 
Chancellor Runyon in Scott v. Shiner, 27 N. J. Eq. (12 C. E. Gr.) 
187, as an authority for the doctrine that a stipulation that a party 
shall have an option of purchase is equivalent to a conditional 
agreement to convey. Specific performance was ordered. The 
leading cases for the proposition that an option to purchase is in 
itself not binding for want of consideration, are Payne v. Cave, 3 
Term Rep. 148, and Cooke v. Oxley, 3 Term Rep. 653. 


Vanneman v. Young, in the Court of Errors, June Term, 1890, 
20 Atl. Rep. 52, is important as settling definitely a point on which 
there was some room for question under the general act for organ- 
izing corporations. If a certificate of organization is executed and 
afterwards duly recorded and filed, does the corporate existence 
begin with the execution of the certificate or with the filing of it? 
If in the meantime it has purchased goods, are the directors or the 
corporation liable for the price? This was the question before the 
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court in this case in which the certificate was executed November 
9, 1886, and not filed uutil August 17, 1887. The court held that 
the existence of a corporation bona fide, organized and transacting 
business, could not be questioned collateral because of lack of 
formalities, and said also: 

** But, in the second place, the recording and filing of the certifi- 
cate are not made by the statute a condition precedent to the legal 
existence of the corporation. They are merely necessary evidence 
of such existence. That evidence being produced, the legal exist- 
ence of the corporation ‘from the time of commencement fixed in 
said certificate’ is proved. In the present case the time so fixed 
was anterior to the contract with the plaintiff, and hence it ap- 
peared at the trial that the plaintiff had sold his goods to a cor- 


poration de jure, and not to the defendants. There is no error in 
the record, and the judgment should be affirmed.”’ 


MISCELLANY. 


RAILWAY OPERATIVES. 


The Chicago Railway Review says that 
“there have been many and varying esti- 
mates as to the number of persons employed 
in the railway service in the United States, 
and some of them have been very wide of 
the mark, Poor’s Manual, for instance, in 
1889, estimating the number at more than 
936,000, or an average of six persons per 
mile. The census of 1880 made the aver- 
age 4.8 men to the mile, and from an exami- 
nation of the various state railroad reports 
and numerous company reports the Railway 
Age some years later came to the conclusion 
that the railway employés in this country 
average in number about five to the mile, 
an estimate which is pretty well supported 
by a table by the statistician of the Inter- 
state Commerce Commission, just published, 
showing the number of employés by classes. 
From this it appears that the average at 
the date of report, June 30, 1889, was 4.59 
per mile of road, and that the number of 
workers aggregated 704,743. The estimate 
is added that ‘the railway industry of the 
United States provides a living for 3,000,- 
000 persons, or about one in twenty-two of 
the total population of the country’—this, 
of course, not including railway stockhold- 
ers, who in many cases obtain their support 


largely from the earnings of the roads.” The 
number and distribution of these employés 
in various departments of railway work at 
the date named are thus given in the docu- 
ment referred to: 
Employes 
per 100 
Number miles of 
Class of employes. employed. line. 
General officers___............--.. 4,735 g 
General office clerks_____-_-__---- 20,817 13 
| eee 
Other station men-_-..-.......___... 58,037 
Enginemen 
Firemen 
Conductors ~~ 
Other trainmen 
Machinists 
ID ance bdnceceetielee niente 33, 
Other shopmen 
Section foremen 
Other trackmen 
Switchmen, flagmen and watchmen 33,044 
Telegraph operators and dispatch’s 16,937 
Employes—floating equipment-._.. 6,998 
All other employes 
Not distributed 





A LEARNED JERSEY JUSTICE. 


The Jamesburg Record is responsible for 
the following copy of a justice’s summons of 
recent date. The good spelling is where 
the form was printed: 
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“Srate N. J. \ os 
MippLEsEex County, f ~~" 


“To any Constable of said Co. Greeting. 

“ WarErEs, William H. Storts, residing at 
South Brunswick township, hath this day 
made complaint on oath before me, that 
on the twenty eights day of July 1890 
Joseph Hammil of Jamesburg a labom 
did willfuly obstrust, resist and opose him 
the said Wim stults constable in serving 
and aegting to serv a certain Waiant 
against the said Edward S. Hamil issued 
by gahu Pierson one of the pease of said 
county unde his hand and seal at the suit 
of May L Scarlett in a cheton for threats 
he the said William H. Stults than and 
thin being one of the constables of the 
county of midlesex. 

“You are therefore commanded to ap- 
prehend the said Joseph Hanil if to be 
found in your county, and him. forthwith 
bring befere me or some other Justice of the 
Peace of said County, to answer the said 
comphaint. Hereof fail not unda penulty of 
$20.00. 

“Given under my hand and seal, this 
29th day of July 1890.” 


CHAPTER XLY, 1890. 


To the Editor of the N. J. L. J.: 

Sir: In your laws for 1890 I do not find 
the act for formation of borough goverments 
passed March 12, 1890, neither do I find it 
indexed. Can you furnish a copy of it? 

W. T. HILiiarp. 

Salem, N. J., Aug. 23, 1890. 


Comments by the Editors. 

The copy of the act referred to, Chapter 
XLV, was not delivered to us in time to 
have it printed in the pamphlet of laws in 
its proper place; in fact, it was received 
after the index was completed and hence 
our correspondent could not find it. But it 
is on p. 167 of the New Jersey Law Jour- 
NAL edition of the Laws of 1890. 


LEADING ARTICLES IN EX- 
CHANGES. 


The Law Quarterly Review, July, 1890. Ste- 
vens & Sons, London. 


The Law of Conspiracy in England and 
Ireland, by J. G. Butcher; Possession in 
the Roman Law, by Henry Bond ; Notes on 
the Alienation of Estates’ Tail, by H. W. 
Elphinstone ; On some Defects in the Bills 
of Landing Act, 1855, by T. G. Carver; 
Marriage and Immoveables, by Horace 
Nelson; The Legal Test of Lunacy, by A. 
Wood. Renton: The Maritime Conference 
at Washington, by F. W. Verney, and A 
Song of Uses, by H. W. C. 

Americon Law Review, July-August, 1890. 
Review Publishing Company, St. Louis, 
Mo: 

Expulsion of Members of Corporations 
and Societies, by Seymour D. Thompson ; 
Boards of Health, by G. W. Field ; A Ques- 
tion of Ratification, by Floyd R. Mecum; 
Warning to Workmen of Danger, by James 
O. Pierce; The Character and Scope of 
Analytical Jurisprudence, by Charles Mal- 
com Platt ; Citizenship by Naturalization in 
the United States, by Prentiss Webster. 
The Albany Law Journal, August, 1890. 

Week, Parsons & Co., Albany, N. Y. 

Address of Henry Hitchcock, President 
ot the American Bar Association, at Sara- 
toga Springs, August 20, 1890. 

The Central Law Journal, August, 1890. The 
Central Law Journal, St. Louis, Mo. 
Courts of Record and Courts Not of 

Recod, by Dilleer L. Stonex, Aug. Ist; As 

to the Granting of a Power of Attorney, by 

an Infant, by George A. P. Codwise, Aug. 
8th; The Progress of Equity in following 

Trust Funds, Aug. 15 and 22; Original 

Packages and Prohibition, by Lancelot M. 

Kean, Aug. 29th. 

Current Comment and Legal Miscellany, Au- 
gust, 1890. The D. B. Canfield Company, 
Philidelphia, Pa. 

National Bankrupt Law, by W. D. Luck- 
enback ; Inter-state Commerce and Originai 
Packages, by E. Parmalee Prentice. 

The Irish Law Times and Solivitors’ Journal, 
August, 1890. 

Concerning Costs, Aug. 9th; Negligent 
Performance of Svlicitor’s Duty to Client, 
Aug. 16th and 23d. 





